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Niet horen getuigen door bestwrsrechter on-
danks venoek door betrokkene. Getuigenbe-
wijs betrof mtciale feitelijke kwestie in de pro-
cedure. Schending recht op een eerlijk proces, 
art. 6 lid 1 EVRM. Het verweer dat betrokkene 
zelf getuigen had kunnen meebrengen of op-
roepen treft geen doel in de omstandigheden 
van bet geval. 
De veuoeker, een voormalige po/itieman, kwam na 
ruim 30 jaar dienst wegens arbeidsongeschiktheid 
in de toenmalige WAO terecht. In aanvulling op 
zijn arbeidsongeschiktheidsverzekering werd hem 
toegestaan om een additionee/ inkom en (met een 
maximum van f 60.000) te verdienen als zelfstan-
dig gevestigd stressmanager. Daamaast werd hem 
naar eigen zeggen toegestaan door iemand van de 
bevoegde so dale zekerheidsinstantie ( thans UWV) 
tijdelijk meer te verdienen dan dit maximum be-
drag. Na ontdekking van extra verdiensten boven 
dit maximum, werd hem door het UWV opgedragen 
dit extra bedrag terug te betalm In de daarop vol-
gende administratieve procedures (bezwaar, beroep 
bij de rechter) stelde klager dat hem in 1998 door 
een ambtenaar van het bestuursorgaan toestem-
ming is verleend voor de extra inkomsten boven het 
gebruikelijke maximum, een afspraak waarvan een 
andere ambtenaar blijkbaar getuige was. Het doe/ 
hiervan was om finandele reserves aan te leggen 
hetgeen hem geleidelijk in staat zou stellen in zijn 
eigen levensonderhoud te voorzien en zijn ajhan-
kelijkheid van de sodale zekerheid te verminderm 
Van een dergelijke afspraak is echter geen schrifte-
lijke weergave terug te vinden in de offidele dos-
siers. Het bestuursorgaan en de bestuursrechters 
war en dan oak van oordeel dat geen sprake kon zijn 
van een dergelijke afspraak en dat het ontbreken 
van een schrifte/ijke weergave ervan de stelling van 
de klager ontkrachtte. lowe/ de rechtbank als de 
Centrale Raad van Beroep verwierp zijn beroep en 
honoreerde niet het herhaaldelijke veuoek om de 
twee betrokken ambtenaren als getuigen te horen 
Tegelijkertijd werd de klager strafrechtelijk vervolgd 
op verdenking van so dale zeker heidsfraude en uit-
eindelijk vrijgesproken door het Hof Den Bosch nu 
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het volgens de strafrechter aannemelijk was dat een 
derge/ijke afspraak tussen klager en de betrokken 
ambtenaar inderdaad bestond. 
Klager stelt dat zijn recht op een eerlijk proces, 
zoals beschermd door arti kel 6/id 1 EVRM geschon-
den is, nu hem in de bestuursrechtelijke procedures 
de mogelijkheid is onthouden om door het oproepen 
van getuigen de juistheid van zijn stelling over de 
gemaakte afspraak aan te tonen 
Het Hof overweegt dat artikel 6/id 1 EVRM niet 
uitdrukkelijk het recht geeft om getuigen op te roe-
pen in een procedure ten aanzien van de vaststel-
ling van burgerlijke rechten en verplichtingen ( dvil 
rights and obligations). De verdragspartijen genie-
ten in deze procedures meer vrijheid dan in straf-
zaken (criminal charge). Desalniettemin vloeien 
er volgens de jurisprudentie van het Hof oak voor 
eerstgenoemde procedures diverse waarborgen uit 
het recht op een eerlijk proces voort. In het bijzon-
der van be lang. oak voor de onderhavige zaak, is het 
vereiste van 'equality of arms' in de zin dater sprake 
moet zijn van een )air balance' tussen de partijm 
Als algemene regel geldt dat de beoordeling van de 
feiten tot de bevoegdheid van de nationale rechters 
behoort. Het is niet de taak van het Hof om door de 
nationale rechter gemaakte fouten in de beoorde-
ling van de feiten of het recht te herstellen, tenzij 
hiermee inbreuk wordt gemaakt op Conventierech-
ten 
Het Hof overweegt vervolgens dat de zaak van 
de klager draait om de feitelijke bewering dater een 
afspraak is gemaakt tussen hem en het bestuursor-
gaan die zijn positie ondersteunt. Het verweer van 
de regering is dat, oak a/ zou een dergelijke afspraak 
worden aangetoond, dit niet zou hebben uitge-
maakt nu volgens de wet en vast beleid een derge-
/ijke afspraak niet was toegestaan Het Hof merkt 
hierbij op dat de Centrale Raad in zijn motivering 
niet heeft overwogen dat de gestelde mondelinge 
afspraak irrelevant was voor zijn beslissing maar ai-
leen dat het bestaan van een dergelijke afspraak niet 
was aangetoond. Het Hofis er niet van overtuigd dat 
de Centrale Raad niet anders had kunnen beslissen 
als de gestelde afspraak we/ bewezen kon worden; 
de regering heeft immers geen jurisprudentie over-
gelegd waaruit het tegendeel zou blijken. Om deze 
reden aileen a/ overweegt het Hof dat artikel 6/id 1 
EVRM de Centrale Raad verplichtte om het veuoek 
van de klager om getuigenbewijs te produceren niet 
onbeantwoord te Iaten. 
Bovendien merkt het Hof op dat de Centrale 
Raad nader had moeten motiveren waarom de 
hiervoor genoemde strafrechtelijke vrijspraak door 
het Hof Den Bosch niet relevant was in dit verb and. 
Het Hof concludeert dat de weigering van de 
Centrale Raad om in te gaan op het veuoek de be-
wuste getuigen te horen de klager in een nadeligere 
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positie dan de wederpartij heeft gebracht en dat 
daarrnee artikel6lid 1 EVRM is geschonden. 
Gillissen 
tegen 
The Netherlands, 
The facts 
I. The drcumstances of the case 
A Factual background 
5. From 1996 onwards the applicant, a for-
mer police officer discharged for health reasons, 
enjoyed disability benefits under the Labour 
Disablement Insurance Act (Wet op de Arbeids-
ongeschiktheidsve17ekering - 'WAO'). He was al-
lowed to earn by his own means a sum not ex-
ceeding f 60,000 without losing his entitlement 
under the WAO. This he did by running a one-
man business as a trainer teaching people hovv to 
deal with stress. 
6. The applicant states that he entered into 
an arrangement with an official of the competent 
social-security authority (at that time called Ca-
dans), one Mr G., which was intended to make 
possible his transition into independent self-em-
ployment without the need for additional social 
security benefits. He alleges that Mr G. gave him 
the assurance that he would be permitted for a 
period of five years to earn income over and abo-
ve the sum off 60,000, the purpose being to al-
low him to create cash reserves in case his health 
should deteriorate further. The agreement had 
been witnessed by another official, one MrS. 
7. In February 1999 the applicant an-
nounced his intention to continue his business in 
the form of a limited liability company (besloten 
vennootschap met beperkte aansprakelijkheid). He 
wrote to the social-security authority (re-named 
Social Security Implementing Institution for 
Government and Education (Uitvoeringsinstel-
ling sodale zekerheid voor overheid en onderwijs; 
'USZO')) asking it to confirm that this change 
would not affect the arrangements made during 
the time when he was self-employed. ln the en-
suing domestic proceedings the social security 
authorities submitted one or more letters which 
they stated had been sent in response, including 
one dated 12July 1999 denying the applicant the 
confirmation sought The applicant states that he 
never received any reply. 
8. In September 1999 the applicant's busi-
ness was transformed into a limited liability 
company. The shares were held by the applicant's 
wife. The applicant was its managing director and 
its only employee; he entered its employ on 1 Oc-
tober 1999. 
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B. The fraud investigation 
9. On 3 September 2003 Mr D., an official 
of the social-security authority (by this time re-
named Employee Insurances Schemes Imple-
menting Body (Uitvoeringsinstituut werknemers-
ve17ekeringen; 'UWV')) submitted an extensive 
investigation report implicating the applicant 
and his wife in suspected social-security fraud. 
According to the report, the applicant had defrau-
ded the social-security system by declaring only 
his ovvn income as an employee of the limited 
liability company but not the company's profits, 
which were declared as taxable income by his 
wife. The report included the following passage: 
"It was arranged in addition that only what 
Gillissen earned in self-employment after his 
discharge would be considered his residual ea-
rning capacity (resterende verdiencapaciteit). 
The labour expert (arbeidsdeskundige) Mr G. 
has stated that he discussed this extensively 
with Gillissen, who could agree to that positi-
on and who indicated during the conversation 
that in the coming years more grovvth was to 
be expected and that it was his intention to 
make his 0\Nn living in self-employment with 
a corresponding gradual reduction to zero (af-
bouw) of the WAO benefits." 
C. Administrative proceedings 
1. Objection proceedings 
10. On 28 January 2004 UWV gave a deci-
sion reducing the applicant's WAO benefits with 
retroactive effect On 3 March 2004 UWV gave a 
second decision ordering the applicant to repay 
the excess. 
11. The applicant lodged objections (be-
zwaar) against both decisions. As relevant to the 
case before the Court, the applicant argued that 
as from 1999 he had kept the competent authori-
ties informed of developments as they occurred, 
withholding no information, and invoked the ar-
rangement which he had agreed with Mr G. He 
named MrS. as a witness. 
12. Having held a hearing on 11 January 
2006, UWV gave a decision on 31 January 2006 
dismissing the applicant's objections. It found 
that the applicant could reasonably have been 
aware that the total of his additional income -
the sum ofhis salary and the profits of the limited 
liability company - was too high for him to be 
entitled to the full amount of his social-security 
benefits. The alleged arrangement to the contrary 
was not reflected in the case file, and in any case, 
whatever statements had been made (assuming 
that any had been made at all) had been made by 
a person lacking the requisite competence and 
could not bind UWV. 
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2. Proceedings before the Regional Court 
13. The applicant lodged an appeal (beroep) 
with the Roermond Regional Court (rechtbank). 
As relevant to the case before the Court, he com-
plained about UWV's failure to question Mr G. 
and Mr S., which in his submission reflected a 
lack of due care affecting the quality of the inves-
tigation. He also submitted that Mr G. had acted 
within his competence in making the agreement 
alleged. 
14. Having held a hearing on 30 August 
2006, the Regional Court gave judgment on 21 
November 2006 dismissing the applicant's ap-
peal. Its reasoning included the follO\Ning: 
"The [applicant] has also stated that [UWV] 
officials had agreed with him that he would 
be permitted to earn unlimited income in ad-
dition to his WAO benefits for a period of five 
years. The Regional Court has found no evi-
dence of such an agreement in the documents 
available, nor is there any other reason to con-
sider it plausible. On the contrary, it appears 
from the labour expert Mr G.'s report of26 Oc-
tober 1998 that the [applicant's] income did in 
fact have to be taken into account. In addition, 
[UWV] answered the [ applicant]'s questions 
about the possibilities of obtaining income 
from work (additional income) in a letter of 
12July 1999, which letter incidentally the [ap-
plicant] claims not to have received. This letter 
states in no uncertain terms that [UWV] must 
always be informed immediately of any ta-
king up of work and generation ofincome. But 
even without this letter it ought in reason to 
have been clearto the [applicant] that income 
can have an effect on the benefits. This ground 
of appeal therefore also fails." 
3. Proceedings before the Central Appeals 
Tribunal 
15. The applicant lodged a further appeal 
(hager beroep) with the Central Appeals Tribu-
nal (Centrale Raad van Beroep ). As relevant to the 
case before the Court, he again complained in his 
written submissions about UWV's failure to hear 
Mr G. and Mr S. as witnesses. He asked for them 
both to be heard as a witness in order to prove 
the existence of the agreement He also prayed in 
aid his acquittal by the 's-Hertogenbosch Court of 
Appeal, which had been given in the meantime 
(see paragraph 22 below). He did not, hO\Never, 
himself summon Mr G. and MrS. as witnesses by 
registered letter or bailiffs writ. 
16. The Central Appeals Tribunal held a 
hearing on 8 August 2008. The applicant did not 
bring Mr G. and Mr S. along but restated his re-
quest to have them heard as witnesses. The Cen-
tral Appeals Tribunal decided to reopen its exa-
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mination of the facts of the case in order to put 
an additional question to UWV. UWV replied to 
the Central Appeals Tribunal's question in wri-
ting. The applicant and UWV waived the right to 
a further hearing. 
17. The Central Appeals Tribunal gave judg-
ment on 30 January 2009 dismissing the further 
appeal without having heard any witnesses. Its 
reasoning included the following: 
"The agreement relied on by the [applicant], 
which is denied by UWV, does not appear 
from the case file and no other credible case 
for its existence has been made out by the [ ap-
plicant]." 
4. Factual information submitted by the 
applicant 
18. In response to a question by the Court, 
the applicant acknowledged that he had made 
no attempt to summon Mr G. and MrS. himself 
or bring them along to the hearing of either the 
Regional Court or the Central Appeals Tribunal, as 
permitted by section 8:60(4) of the General Ad-
ministrative Law Act (Algemene wet bestuursrecht; 
see paragraph 25 belO\N). 
D. Criminal proceedings 
19. In parallel with the administrative pro-
ceedings outlined above, the applicant was pro-
secuted for social security fraud and forgery. 
20. On 20 January 2006 the single-judge 
chamber of the criminal division (politierechter) 
of the Roermond Regional Court convicted the 
applicant 
21. The applicant appealed to the 's-Herto-
genbosch Court of Appeal (gerechtshoj). 
22. Having held a hearing on 4 May 2007, the 
Court of Appeal gave judgment on 16 May 2007 
acquitting the applicant. Its reasoning included 
the following: 
"The suspect states that he drew up a com-
mon plan with Mr G. ofUSZO in 1998 with a 
view to the gradual reduction to zero of the 
WAO benefits over five years. The applicant 
further states that he made arrangements 
with that Mr G. concerning the amount of 
additional income he would be allO\Ned to 
earn in the said five-year period. The suspect 
understood these arrangements in the sense 
that he would in principle be allowed to earn 
unlimited additional income without losing 
his benefits. 
Prompted by the transformation of the one-
man business into one or more limited liabi-
lity companies the suspect sought confirma-
tion from UWV that it would not matter for 
the arrangements made whether the provider 
of the income was the one-man business or 
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the said limited liability companies. To this 
end he got in touch with USZO on multiple 
occasions by means of letters. These letters 
were answered by USZO with automatised 
standard letters which did not address the 
specific situation in which the suspect found 
himself and which the suspect himself had 
raised with USZO. 
By the time this question was put by the sus-
pect to USZO Mr G. had been succeeded by Mr 
M. The latter found no report in the USZO file 
of the arrangements mentioned by the sus-
pect. It is not apparent from the file that any 
attempt was made to hear Mr G. about the 
said arrangements within the framework of 
this criminal case. 
In vievv of the facts outlined above, the Court 
of Appeal considers it plausible (aannemelijk) 
that the suspect made arrangements with Mr 
G. of USZO in one form or another concerning 
the amount of permitted additional income 
within the framework of the gradual reduc-
tion to zero of his WAO benefits. It makes no 
difference that no report of any arrangements 
was found in the USZO file because no at-
tempt has been made to verify the existence 
of these arrangements with Mr G." 
II. Relevant domestic law 
A The Labour Disablement Insurance Act 
23. Provisions of the Labour Disablement In-
surance Act relevantto the case are the following: 
Section 18 
"1. A person disabled for labour (arbeids-
ongeschi kt ), totally or partially, shall be he [or 
she) who, as a result of a direct consequence, 
to be medically established, of disease, inca-
pacity, pregnancy or childbirth is totally or 
partially unable to earn what healthy persons 
with similar education and experience nor-
mally earn from work (arbeid) in the place 
where he [or she) works or has latterly wor-
ked, or the surrounding area. 
2. A person who is already partially disa-
bled for labour within the meaning of the first 
paragraph at and since the time when his [or 
her] insurance begins, shall be considered, for 
purposes of claims to be derived from this Act, 
to be totally or partially disabled for labour if 
as a result of a direct consequence, to be me-
dically established, of disease or incapacity he 
[or she] is totally or partially unable to earn 
what similar persons, who are disabled for 
labour within the meaning of the first para-
graph to the same extent, normally earn from 
work in the place where he [or she] works or 
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has latterly worked, or the surrounding area. 
( ... ) 
5. In the first and second paragraphs, 
the expression 'work' shall be understood to 
mean all generally accepted work of which 
the person insured [under this Act) is capable 
with his [or her] forces and competences. ( ... )" 
Section39a 
"1. In relation to an increase in labour 
disability that manifests itself within five 
years from the date on which the labour disa-
bility benefits were first awarded or reviewed 
and which arises from the same cause as the 
labour disabilityinrelation to which the bene-
fits are enjoyed, the disability benefits shall be 
reviewed in each case as soon as the increased 
labour disability has lasted for a continuous 
period of four weeks.( ... )" 
Section43a 
"1. lftheperson 
(a) whose labour disability benefits have 
been withdrawn because of diminishing la-
bour disability ( ... ) 
becomes afflicted with labour disability( ... ) 
within five years of such withdrawal and this 
labour disability arises from the same cause as 
the labour disability in relation to which the 
benefits withdrawn were enjoyed ( ... ) then 
the labour disablement benefits shall be awar-
ded in each case as soon as the labour d isa-
blement has lasted for a continuous period of 
four weeks. ( ... )" 
Section44 
"1. If a person who is entitled to labour disable-
ment benefits enjoys income from paid employ-
ment (inkomen uit arbeid), then for a continuous 
period of five years counted from the first day in 
respect of which the income from work is enjoy-
ed that work shall not be considered as work wit-
hin the meaning of section 18(5) and the labour 
disablement benefits shall not be withdrawn or 
reviewed, but the benefits shall: 
(a) not be paid out if the income from work 
is such that if the work concerned were in fact 
work within the meaning of section 18( 5) labour 
disablement would no longer be at least 15%, or 
(b) if sub-paragraph (a) does not apply, shall 
be paid to an amount the size of the labour disa-
blement benefit as it would have been fixed had 
the work concerned been work as referred to in 
section 18(5). 
After the end of the period mentioned in the 
first sentence the work shall be considered to be 
work within the meaning of section 18(5 ). ( ... )" 
24. The Government state that the imple-
mentation of this Act follows policy rules dating 
from 2006. 
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B. The General Administrative Law Act 
25. Provisions of the General Administrative 
Law Act relevant to the case are the following: 
Section 8:46 
"1. The Regional Court can summon wit-
nesses.( ... )" 
Section 8:56 
"After the preliminary investigation has been 
terminated, the parties shall be invited at no 
less than three weeks' notice to appear at a 
hearing of the Regional Court to be held at a 
time and place to be specified in the invita-
tion." 
Section 8:60 
"1. The Regional Court can summon wit-
nesses and appoint experts and interpreters. 
2. A witness who is summoned and an 
expert or interpreter who has accepted the 
appointment and is summoned by the Regi-
onal Court to appear shall be obliged to ans-
wer that summons. Article 178 of the Code 
of Civil Procedure (Wetboek van Burgerlijke 
Rechtsvordering) [which empowers the court 
to order the appearance of a witness who has 
been summoned by a bailiffs writ but fails 
to appear] and Article 78 of the Code of Ovil 
Procedure [which allows the court to give an 
order for costs against a witness who refuses 
to give evidence] shall apply. 
( ... ) 
4. The parties may bring witnesses and 
experts along or summon them by registered 
letter or bailiffs writ, provided that the Regi-
onal Court and the other parties have been 
informed accordingly no later than one week 
before the day of the hearing, including names 
and places of residence. The parties shall be 
reminded of this right in the invitation refer-
red to in section 8:56:' 
Section 8:63 
"( ... ) 
2. The Regional Court may decide not to 
hear witnesses or experts summoned or 
brought along by a party if it judges that hea-
ring them cannot reasonably contribute to the 
consideration of the case. ( ... )" 
26. At the relevant time, these provisions 
were applicable by analogy to the procedure of 
the Central Appeals Tribunal by virtue of section 
17 of the Appeals Act (Beroepswet). 
C. Case-law 
27. In a decision of 8 january 2009, 
ECLI: NL: CRVB: 2009: BH 1537, the Central Ap-
peals Tribunal overturned a decision of a Regio-
nal Court on the ground that that court had failed 
to give reasons for its refusal to hear a witness 
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brought along to the hearing by one of the par-
ties. 
28. In a decision of 9 November 2010, 
ECLI:NL:CRVB:2010:B04327, the Central Appeals 
Tribunal held that a Regional Court could only 
decide under section 8:63 of the General Admi-
nistrative Law Act not to hear a witness brought 
along by a party if it was beyond doubt that there 
was no need for that witness to be heard. 
The law 
I. A!!eged violation of Article 6 § 1 of the 
Convention 
29. The applicant complained that since he 
had been denied the possibility to prove the truth 
of his allegations by calling witnesses, he had not 
had a 'fair hearing' as provided in Article 6 § 1 of 
the Convention, which reads as follows: 
"In the determination of his civil rights and 
obligations( ... ) everyone is entitled to a fair 
( ... )hearing( ... ) by [a] ( ... ) tribunal ( ... )" 
30. The Government contested that argu-
ment. 
A Admissibility 
1. The Government's objection 
31. The Government submitted that the ap-
plicant had failed to exhaust the available domes-
tic remedies. They relied on section 8:60 of the 
General Administrative Law Act, in accordance 
with which the invitations extended to the appli-
cant to attend the hearings of the Regional Court 
and the Central Appeals Tribunal had included 
the notification that he could bring witnesses 
or summon them by registered letter or bailiffs 
writ They drew attention to domestic case-law 
(see paragraphs 26 and 27 above) from which it 
followed that the domestic administrative tribu-
nals were not entitled to refuse to hear witnesses 
summoned or brought along by a party unless 
persuaded that their evidence was in any case 
irrelevant, and had to give reasons for any such 
refusal. 
32. Despite being allowed to do so, the appli-
cant had not himself summoned or brought al-
ong any witnesses. In addition, the applicant had 
had the opportunity to ask for a second hearing 
to which he could have brought or summoned his 
witnesses but had not done so. 
33. Moreover, the Central Appeals Tribunal, 
at its hearing, had asked the applicant w hy he had 
not called Mr G. as a witness. The applicant had 
replied that he had considered doing so but had 
opted to leave it to the tribunal to decide w hether 
Mr G. should be summoned or not 
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34. The applicant pointed out that, pursuant 
to section 8:60(1) of the General Administrative 
Law Act, witnesses were under an actual obliga-
tion to appear only if summoned by the adminis-
trative tribunal itself As to his decision not to ask 
for a second hearing before the Central Appeals 
Tribunal, the applicant submitted that the exa-
mination of the case had been reopened to put 
a specific question to UWV; this had no bearing 
on the applicants' offer to prove his allegations by 
means of the evidence to be given by the witness 
Mr G., which offer still stood. 
35. The Government restate this objection as 
part of their argument on the merits of the case. 
The Court therefore joins it to the merits. 
2. The Court's conclusion on admissibility 
36. The Court notes that this part of the ap-
plication is not manifestly ill- founded within the 
meaning of Article 35 § 3 (a) of the Convention. 
It further notes that it is not inadmissible on any 
other grounds. It must therefore be declared ad-
missible, without prejudice to the decision ulti-
mately to be taken on the Government's preli-
minary objection of non-exhaustion of domestic 
remedies. 
B. Merits 
1. Applicability of Article 6 
37. It is not in dispute that Article 6 of the 
Convention is applicable under its civil head, and 
the Court so finds. 
2. Whether the applicant had an adequate 
opportunity to have the witnesses Mr G. 
and MrS. heard 
38. The Government asked the Court to dis-
miss the applicant's complaints as unfounded. 
They submitted that the applicant had in fact had 
sufficient opportunity to have the witnesses of 
his choice heard by the competent domestic tri-
bunals. The applicant disputed this. 
39. The arguments of the parties on this 
point, as they relate to the merits of the case, are 
identical in their essentials to their arguments 
under the head of admissibility of the application. 
40. It is the Court's understanding that the 
applicant offered to prove the existence of the 
agreement, should the Central Appeals Tribunal 
so require, by means of witness evidence. 
41. The Court notes that Netherlands ad-
ministrative tribunals have a wide discretion in 
deciding whether to hear witnesses, being em-
powered but not obliged to order witnesses to 
appear before them but retaining the freedom 
not to hear witnesses brought before them on the 
initiative of a party (sections 8:60(1) and 8:63(2) 
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of the General Administrative Law Act; see para-
graph 24 above). 
42. In view of the consistent refusal of the 
tribunals at both levels of jurisdiction to grant the 
applicant's urgent and repeated requests to sum-
mon Mr G. and MrS. as witnesses, in the case of 
the Central Appeals Tribunal despite the acquittal 
given more than a year before its hearing (see pa-
ragraphs 15 and 22 above), the Court cannot find 
beyond doubt that either the Regional Court or 
the Central Appeals Tribunal would have agreed 
to hear them if the applicant had succeeded in 
obtaining their attendance himself 
43. It further appears that the Central Ap-
peals Tribunal reopened its examination of the 
facts of the case in order to put a specific question 
to UWV. Neither party has suggested that this 
question was related to the matter now before 
the Court. The applicant having requested the 
hearing of witnesses before the Central Appeals 
Tribunal both in his written submissions and at 
the hearing, the Court is not persuaded that there 
would have been any point in his raising the mat-
ter afresh at a second hearing organised to dis-
cuss a separate factual issue. 
44. In the circumstances thus set out, the 
Court cannot find that the applicant fa iled to 
make use of an opportunity to have a competent 
tribunal hear the witnesses on whose evidence 
he wished to rely. It must therefore be found that 
the applicant has exhausted the available effec-
tive domestic remedies as required by Article 35 
§ 1 of the Convention. The Government's prelimi-
naJY objection, which the Court had joined to the 
merits, is therefore dismissed. 
3. The refUsal of the Regional Court and the 
Central Appeals Tribunal to hear Mr G. and 
MrS. as witnesses 
45. The applicant submitted that however 
unlikely the Government might believe the oral 
agreement entered into between Mr G. on behalf 
of the competent social-security authority and 
himself on the other to be, it would, if proven, 
have had an 'undeniably direct bearing' on his be-
nefits under the Labour Disablement Insurance 
Act. He based his complaint on the Central Ap-
peals Tribunal's finding offact that the existence 
of the agreement '[did] not appear from the case 
file and no other credible case for its existence 
[had] been made out'. He had actually wished to 
demonstrate the plausibility of the agreement 
precisely by hearing Mr G. and MrS. The refusal 
of the administrative tribunals to let him do so 
had placed him at a substantial disadvantage vis-
a-vis the social-security authority. 
46. The Government considered it highly 
unlikely that the applicant was offered an agree-
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ment that would allovv him to earn unlimited 
amounts over and above his benefits without his 
benefits being reduced as a result In their sub-
mission, such agreements were never entered 
into; nor were they necessary, since sections 39a 
and 43a of the Labour Disablement Insurance 
Act already provided for the possibility that the 
condition of a person enjoying labour disable-
ment benefits might deteriorate. There was thus 
already a safety net in place. 
47. Moreover, the applicant must in reason 
have been aware that any income he might ge-
nerate from his 0\Nn work was likely to affect his 
benefits. Regardless of whether the applicant had 
received letters reminding him of this, which he 
denied, this followed from section 44 of the La-
bour Disablement Insurance Act, from which an 
oral agreement with an official of the competent 
social-security authority could not detract. 
48. In actual fact, the Regional Court and 
the Central Appeals Tribunal had found the ap-
plicant's allegations of an oral agreement to lack 
credibility already because there was no docu-
mentary evidence to back it up. Nor was the exis-
tence of an agreement in the terms suggested by 
the applicant likely, since his entitlement to disa-
blement benefits were determined solely by the 
statutory framevvork in place and therefore not 
by any agreement 
49. It could not make any difference that a 
different conclusion was reached by the crimi-
nal court. Criminal proceedings were, by their 
very nature, different from administrative pro-
ceedings: the presumption of innocence applied, 
and questions like criminal intent took on an 
importance which in administrative proceedings 
they had not. In contrast, in administrative pro-
ceedings it was for the party who stated a fact to 
prove it 
50. The Court has stated the applicable prin-
ciples as follows: 
(a) Article 6 § 1 places the 'tribunal' under a 
duty to conduct a proper examination of the sub-
missions, arguments and evidence adduced by 
the parties, without prejudice to its assessment 
of whether they are relevant to its decision (see, 
among many other authorities, Van de Hurk v. the 
Netherlands, 19 April 1994, §59, Series A no. 288; 
Wierzbicki v. Poland, no. 24541/94, § 39, 18 june 
2002; Van Kilck v. Germany, no. 35968/97, §48, 
EGIR 2003-Vll; Perezv. France [ GC), no. 47287/99, 
§ 80, ECHR 2004-1; and Gradinar v. Moldova, no. 
7170/02, § 107,8 April2008; as a more recent aut-
hority, see Temovskisv. Latvia, no. 33637/02, § 66, 
29 April 2014). 
(b) Even though the courts cannot be re-
quired to state the reasons for rejecting each 
argument of a party, they are nonetheless not 
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relieved of the obligation to undertake a proper 
examination of and respond to the main pleas put 
forward by that party (see Wagner and j.M. W L v. 
Luxembourg, no. 76240/01, § 96, 28 june 2007). 
(c) Article 6 of the Convention does not ex-
plicitly guarantee the right to have witnesses 
called or other evidence admitted by a court in ci-
vil proceedings. Nevertheless, any restriction im-
posed on the right of a party to civil proceedings 
to call witnesses and to adduce other evidence 
in support of his or her case must be consistent 
with the requirements of a 'fair hearing' within 
the meaning of paragraph 1 of that Article, inclu-
ding the principle of equality of arms (see, among 
other authorities, Wierzbicki, ibid., and Gryamov 
v. Russia, no. 19673/03, §57, 12 june 2012). 
(d) The requirements inherent in the concept 
of 'fair hearing' are not necessarily the same in 
cases concerning the determination of civil rights 
and obligations as they are in cases concerning 
the determination of a criminal charge. This is 
borne out by the absence of detailed provisions 
such as paragraphs 2 and 3 of Article 6 applying 
to cases of the former category. Thus, although 
these provisions have a certain relevance outside 
the strict confines of criminal law, the Contracting 
States have greater latitude when dealing with 
civil cases concerning civil rights and obligations 
than they have when dealing with criminal cases. 
Nevertheless, certain principles concerning the 
notion of a 'fair hearing' in cases concerning civil 
rights and obligations emerge from the Court's 
case-law. Most significantly for the present case, 
it is clear that the requirement of 'equality of 
arms', in the sense of a 'fair balance' between the 
parties, applies in principle to such cases as well 
as to criminal cases (see Dombo Beheer B. V. v. the 
Netherlands, 27 October 1993, §§ 32- 33, Series A 
no. 274). 
(e) As a general rule, the assessment of the 
facts is within the province of the national courts 
(see Dombo Beheer B.V., cited above, § 31 and Gar-
cfa Ruiz v. Spain [GC), no. 30544/96, § 28, ECHR 
1999-1); it is the domestic courts which are best 
placed for assessing the relevance of evidence to 
the issues in the case (see, amongst many autho-
rities, Vidalv. Belgium, 22 April1992, § 32, Series A 
no. 235-8; Edwards v. the United Kingdom, 16 De-
cember 1992, § 34, Series A no. 247-8; and Wierz-
bicki, cited above,§ 45 ). 
(f) Finally, the Court also notes that it is not 
its function to deal with errors of fact or law al-
legedly made by a national court, unless and in 
so far as they may have infringed rights and free-
doms protected by the Convention (see, inter alia, 
Garda Ruiz, ibid.). 
51. Turning to the facts of the case, the Court 
notes that the applicant's case hinged on the fac-
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tual allegation that an agreement supporting his 
position and binding on the social-security aut-
hority had been reached between him and Mr G. 
52. The Government's argument, as relevant 
to the question remaining before the Court, is 
that whether or not such an agreement existed, 
the substance of the applicant's rights depended 
entirely on statute, to which an oral agreement 
could make no difference even if its existence 
were established. 
53. For its part, the Court notes that the 
Central Appeals Tribunal did not dismiss the ap-
plicant's reliance on the oral agreement between 
him and Mr G. as irrelevant to its decision. In-
stead, it held that the existence of the agreement 
was unsubstantiated (see paragraph 17 above). 
54. Although obviously social security enti-
tlements are determined in accordance with le-
gislation and policy rules, the Court cannot find 
that the Central Appeals Tribunal would have 
been prevented from deciding in the applicant's 
favour had the agreement been found to exist in 
the terms alleged. It is worth noting in this res-
pect that the Government have not produced any 
domestic case-law that would support such a po-
sition. Already for this reason the Court considers 
that Article 6 § 1 required the Central Appeals Tri-
bunal not to leave the applicant's offer to produce 
witness evidence unanswered. 
55. The Court notes in addition that the 
's-Hertogenbosch Court of Appeal acquitted the 
applicant of fraud, finding that a plausible case for 
the existence of an agreement negotiated by the 
applicant with Mr G. had been made out (see pa-
ragraph 21 above). The Court, in agreement with 
the Government, recognises that the test applied 
to evidence in criminal proceedings may legiti-
mately differ from that applied in administrative 
proceedings. Nonetheless, the significance of the 
judgment of acquittal by the 's-Hertogenbosch 
Court of Appeal and the reasoning on which it is 
based is such that the decision of the Central Ap-
peals Tribunal to ignore it called for an explana-
tion. 
56. The Court finds that the failure by the 
Central Appeals Tribunal to accede to the appli-
cant's request to hear Mr G. and Mr S. as wi tnes-
ses placed the applicant under a disadvantage 
vis-a-vis his opponent. There has, for that reason, 
been a violation of Article 6 § 1 of the Convention. 
II. Alleged violation of Article 6 § 2 of the Con-
vention 
57. The applicant alleged a violation of Arti-
cle 6 § 2 of the Convention in that the decision of 
the Central Appeals Tribunal called into question 
the acquittal given by the 's-Hertogenbosch Court 
of Appeal. 
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58. This complaint does not appear in the 
original application. It was made for the first time 
in the applicant's observations on the merits, 
which were submitted on 24 February 2015. The 
Central Appeals Tribunal's decision was given al-
ready on 30 January 2009. 
59. It follows that this complaint has been 
introduced out of time and must be rejected in 
accordance with Article 35 §§ 1 and 4 of the Con-
vention. 
III. Application of Article 41 of the Convention 
60. Article 41 of the Convention provides: 
"If the Court finds that there has been a violati-
on of the Convention or the Protocols thereto, 
and if the internal law of the High Contracting 
Party concerned allows only partial reparation 
to be made, the Court shall, if necessary, afford 
just satisfaction to the injured party." 
A Damage 
61. The applicant submitted no claim in 
respect of non-pecuniary damage. He claimed 
€ 81,932.03, the amount he had been ordered to 
repay, in respect of pecuniary damage. He sub-
mitted that if the two witnesses had been heard, 
the agreement reached between him and Mr G. 
could have been proved and the decisions redu-
cing the benefits could have been reversed. 
62. The Government pointed out that even if 
it could have been proved that an agreement had 
been reached in the terms alleged, the applicant 's 
actual entitlement would still have been gover-
ned by the statutory framework in place. 
63. The Court cannot find it established that 
the outcome of the proceedings would have been 
more favourable to the applicant had the viola-
tion of Article 6 § 1 not taken place. Being unable 
to find a definite causal link between the viola-
tion found and the pecuniary damage alleged, it 
therefore rejects this claim. 
B. Costs and expenses 
64. The applicant also claimed € 5,356.90 in-
cluding value-added tax for the costs and expen-
ses incurred in the domestic proceedings. 
65. The Government argued that only costs 
incurred in the proceedings before the Court 
should be awarded. 
66. According to the Court's case-law, an ap-
plicant is entitled to the reimbursement of costs 
and expenses only in so far as it has been shown 
that these relate to the violation or violations 
found, have been actually and necessarily incurred 
and are reasonable as to quantum In the present 
case, regard being had to the documents in its pos-
session and the above criteria, the Court considers 
it reasonable to award the sum claimed in full. 
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C Default interest 
67. The Court considers it appropriate that 
the default interest rate should be based on the 
marginal lending rate of the European Central 
Bank, to which should be added three percentage 
points. 
For thesermsms, the Court, unanimously, 
1. joins to the merits the Government's objection 
and dismisses it alter considering the merits; 
2. Declares the applicant's complaint under Arti-
de 6 § 1 admissible and the remainder of the ap-
plication inadmissible; 
3. Holds that there has been a violation of Article 
6 § 1 of the Convention; 
4. Holds 
a) that the respondent State is to pay the 
applicant, within three months from the date on 
which the judgment becomes fmal in accordance 
with Artide 44 § 2 of the Convention € 5,356.90 
(five thousand three hundred and fifty-six euros 
and ninety cents), inch.iding value-added tax, in 
respect of costs and expenses; 
b) that from the expiJY of the above-men-
tioned three months until settlement simple in-
terest shall be payable on the above amount at 
a rate equal to the marginal lending rate of the 
European Central Bank during the default period 
plus three percentage points; 
5. Dismisses the remainder of the applicant's 
daim for just satisfaction. 
Noot 
1 Onze 'voorspelling' by gelegenheid van 
95 jaar AB was dat het EVRIVI ook in de aanloop 
naar het 100-jarige jubileum van serieuze bete-
kenis zoublijven voor hetNederlandse bestuurs-
recht ( daaronder begrepen het overheidsaan-
sprakelijl<heidsrecht) en regelmatig zou leiden 
tot interessante debatten in de rechtszaal (AB 
2011/221). Deze - toegegeven: veilige - voor-
spelling is zeker uitgekomen zoals onze noten 
bij EVRIVI-gerelateerde uitspraken in de AB de 
afgelopen vijfjaar hebben Iaten zien Ook de hier 
opgenomen uitspraak vormt het bewijs van de 
juistheid van onze voorspelling Een uitspraak die 
raakt aan een gevoelig punt in het Nederlandse 
bestuursprocesrecht en de praktijk op dat punt: 
de omgang met getuigen(bewijs). 
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2. Vooropgesteld moet worden dat de hier 
opgenomen uitspraak nog niet defmitief is en 
binnen drie maanden na de uitspraak nog kan 
worden voorgelegd aan de Grote Kamer van het 
EHRIVI. Verder lijkt het er op dat de Centrale Raad 
vooral vanwege de ontbrekende motivering tot 
het niet ingaan op een verzoek om het horen van 
een getlli.ge aanleiding heeft gegeven tot deze 
Straatsburgse veroordeling. Hoe dit ook zij, deze 
uitspraak vormt een vingerwijzing voor de Ne-
derlandse bestuursrechter om zorgvuldig om te 
gaan met verzoeken tot het horen van getuigen 
en geeft ook een aansporing tot een zelfstandige 
actieve opstelling van de bestuursrechter als een 
getuige duidelijkheid zou kunnen verschaffen 
over een voor de zaak crudale feitelijke kwestie. 
3. De Awb regelt: dat de bestuursrechter 
zowel in het vooronderzoek (art. 8:46 lid 1) als 
tijdens het onderzoek ter zitting (art 8:60 lid 1) 
ambtshalve of op verzoek van partijen getuigen 
kan oproepen Het gaat hier om een discretio-
naire bevoegdheid van de bestuursrechter. De 
daarmee gepaarde vrijheid wordt verder ver-
groot door de in het bestuursrecht geldende vrije 
bewijsleer. Door de bestuursrechter opgeroepen 
getuigen zijn verplicht te verschijnen (art. 8:33 
Awb ). De beslissing van de bestuursrechter om al 
dan niet een getuige op te roepen is een tussen-
beslissing die niet zelfstandig appellabel is. Ook 
partijen kunnen getuigen oproepen maar niet 
tijdens bet vooronderzoek (art. 8:60 lid 4 Awb). 
Voor door partijen opgeroepen getuigen geldt 
geen verschijningsplicht. Wei kan in geval van 
niet-verschijning de bestuursrechter alsnog de 
getuige oproepen waarbij bet onderzoek ter zit-
tingwordtgeschorst (art. 8:63 lid 3 Awb). De be-
stuursrechter kan afzien van bet horen van door 
partijen meegebrachte of opgeroepen getuigen 
indien hij van oordeel is dat dit redelijkerwijs niet 
kan bijdragen aan de beoordeling van de zaak 
(art. 8:63 lid 2 Awb). Ook kan de goede proces-
orde een rol spelen bij de weigering een bepaalde 
getuige te horen. bijvoorbeeld wanneer een ge-
tuigenaanbod te laat wordt gedaan (vgl. CRvB 30 
maart 2004,JB 2004/218; CRvB 15 februari 2011, 
AB 2011/156). 
4. De wettelijke regeling laat de bestuurs-
rechter dus de nodige ruimte bij de beslissing 
al dan niet getuigen op te roepen (vgl HR 7 mei 
2004, AB 2004/439, m.nt. G.A. van der Veen, 
waarin de Hoge Raad een zeer beperkte uitzon-
dering op het beginsel van formele rechtskracht 
aanvaardt. indien is gehandeld in strijd met een 
fundamenteel rechtsbeginsel waardoor niet 
meer ge~roken kan worden van een eerlijke en 
onpartijdige behandeling van de zaa.k; in casu 
wordt een dergelijke uitzondering niet aange-
nomen ten aanzien van een procedure bij de 
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bestuursrechter waarin betrokkene niet in gele~ 
genheid is geweest tot het horen van getuigen). 
Verder zijn partijen uiteindelijk van deze rechter 
afhankelijk als het gaat om het horen van wei~ 
gerachtige getuigen. In de praktijk wordt slechts 
in zeer beperkte mate gebruik gemaakt van ge~ 
tuigenbewijs (vgl. AC. OVerduin, 'De waarde van 
getuigenbewi js in het bestuursrecht',]B~plus 2011, 
p. 113 e.v. ). Vaker komt voor de figuur van de niet~ 
formele getuige ( ook 'informant' genoemd door 
M. Schreuder~Vlasblom, Rechtsbeschenningen be~ 
stuurlijke voorprocedure, Deventer 2013, p. 818). 
Oat is een persoon die met een partij samen ter 
zi tting verschijnt en vanuit die positie informatie 
kan verschaffen. Voordeel voor de bestuursrech~ 
ter van een dergelijke informele getuige is dat 
er dan geen woordelijk en te accorderen verslag 
van diens verklaring hoeft te worden gemaakt en 
volstaan kan worden met een zakelijk verslag van 
het verklaarde in het proces~verbaal van de zit~ 
ting(vgl. art 8:61lid 8 Awb; Beukers~vanDooren, 
NJFR 2009/1936). 
5. Er zijn (dan ook) niet vee! uitspraken 
waarin de hager beroepsrechter de rechtbank 
verwijt ten onrechte bepaalde getuigen niet te 
hebben gehoord. Wei volgt uit de rechtspraak van 
de hoogste bestuursrechters dat het voorbijgaan 
aan een getuigenbewijsaanbod door de rechter 
in beginsel moet worden gemotiveerd (vgl. Bark~ 
huysen, Damen e.a., Feitenvaststelling in beroep, 
Den Haag 2007, p. 38~42). Het afzien van een 
dergelijke motivering kan een reden vormen de 
uitspraak te vernietigen, waarbij wei geldt dat in 
vee! gevallen met een summiere motivering ge~ 
noegen wordt genomen (bijv. ABRVS 2 augustus 
2006,AB 2008/65; CRvB 6 mei 2008,AB 2008/23; 
HR 28 mei 2004, BNB 2004/250).ln het bijzonder 
verdienen hier vermelding twee uitspraken van 
de Centrale Raad met daarin een strenge moti~ 
veringsplicht omdat deze ook door EHRM zijn 
opgenomen onder het kopje 'case law' in r.o. 27 
en 28, waarop wij nog terugkomen (CRvB 8 ja~ 
nuari 2009, ECLI:NLCRVB:2009:BH1537; CRvB 
9 november 2010, ECLI:NL:CRVB:2010:804327). 
De Afdeling bestuursrechtspraak lijkt soms ech~ 
ter genoegen te nemen met een uit het proces~ 
verbaal blijkende motivering ter zitting die niet 
in de uitspraak wordt herhaald (ABRVS 26 ja~ 
nuari 2005, AB 2005/374; ABRVS 21 mei 2007, 
AB 2007/194). En ook het CBB en de CRvB lijken 
het niet altijd even nauw te nemen met de mo~ 
tiveringsplicht, zoals de CRvB-uitspraak die de 
aanleiding vormde voor de hier opgenomen 
EHRM~uitspraak laat zien (CRvB 30 januari 2009, 
ECLI:NL:CRVB:2009:BH2312; vgl. over motive~ 
ring verder Barkhuysen, Damen e.a. 2007 en de 
daar genoemde uitspraken; M.CJ. van den Brekel, 
Voorlopig getuigenverhoor in het ambtenaren-
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recht: een vluchtroute? (2), TAR 2015/4a). Zie in 
dit verband ook kritisch over het reageren door 
de hoogste bestuursrechters, met name de Af-
deling, op verzoeken tot het horen van getuigen 
in het bestuurlijke boeterecht, J.J.J. de Rooij, Be-
stuursrechtelijke boetes en het EVRM, Preadvies 
Vereniging voor Agrarisch Recht 2014, Tijdschrift 
voor Agrarisch Recht 2014, nr. 3, p. 89-99. 
6. Uit de jurisprudentie volgen, naast de 
goede procesorde, diverse redenen voor het pas~ 
seren van een getuigenbewijsaanbod. Zo wordt 
een getuigenbewijsaanbod gepasseerd omdat de 
betreffende partij daarmee een stelling tracht te 
bewijzen die de rechter niet relevant acht voor de 
beoordeling van het geschil (bijv. CBB 10 maart 
2005,AB 2005/317). Ook passeert de rechter een 
dergelijk aanbod wanneer de daarmee te bewij-
zen feiten reeds aannemelijk worden geacht op 
basis van ander in het dossier aanwezig bewijs~ 
materiaal (HR 3 juni 2001, BNB 2001/91: ABRvS 
27 juli 2005,]B 2005/277). Omstreden is het pas-
seren van een getuigenbewijsaanbod op basis van 
een prognose over de waarde van een eventuele 
verklaring. De Hoge Raad oordeelt expliciet dat 
het afi.Nijzen op deze grand niet is toegestaan, 
maar de tekst van de wet en de toelichting lijken 
daarvoor wei ruimte te Iaten (HR 6 december 
2000, BNB 2001 /65 ). 
7. Nadere aandacht verdient de verhou-
ding tussen de bevoegdheid van de rechter om 
getuigen op te roepen en die van partijen. Daar-
tussen bestaat een wezenlijk verschil omdat, 
zoals besproken, er aileen na een oproep van de 
rechter een verschijningsplicht geldt. Mede om 
die reden voerde een partij in een zaak aan dat 
het in strijd met art. 6 EVRM zou zijn wanneer de 
Afdeling niet zou voldoen aan haar verzoek om 
een getuige op te roepen. De Afdeling verwierp 
deze stelling echter onder verwijzing naar de 
mogelijkheid voor partijen om zelf getuigen mee 
te brengen (ABRVS 30 november 2010, zaaknum-
mer 200907897/1/M1 ). 
8. Terug naar de hier opgenomen EHRM-
uitspraak en welke I essen daarui t mogelijk voort-
vloeien voor de hiervoor op hoofdlijnen behan-
delde praktijk met betrekking tot getuigenbewijs 
in het bestuursrecht In de eerste plaats ill ustreert 
deze uitspraak dat de bestuursrechter goed moet 
motiveren waarom hij niet ingaat op een verzoek 
om getuigen te horen. Een goede reden hiervoor 
kan zijn dat ook als het betwiste relevante feit 
(waarover de getuigenis wordt verzocht) zou 
kunnen worden vastgesteld dit uiteindelijk geen 
verschil zou hebben uitgemaaktvoor de uitkomst 
van het geschil in kwestie.ln casu zou dat bijvoor-
beeld het geval kunnen zijn als uit vaste jurispru-
dentie blijkt dat in een casus als hier aan de orde 
nooit vertrouwen contra legem kan worden ge~ 
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wekt door een daartoe niet bevoegd orgaan. De 
regering heeft ter verdediging in Straatsburg der-
gelijke jurisprudentie echter niet ingebracht. De 
Centrale Raad heeft in zijn bestreden uitspraak 
slechts overwogen dat de door de klager gestelde 
afspraak niet aannemelijk is geworden. Het is ze-
ker niet uitgesloten dat Straatsburg wei genoegen 
had genomen met een overweging van de Cen-
trale Raad in de zin dat bij het wei komen vast-
staan van deze afspraak dit geen verschil voor de 
uitkomst van het geschil zou hebben uitgemaakt, 
nu zelfs dan, gezien vaste jurisprudentie, van de 
bestuursrechters de conclusie was geweest dat 
dergelijk onbevoegd gewekt vertrouwen in strijd 
met wet en beleid niet zou zijn gehonoreerd. Een 
en ander zou dan pas sen in het hiervoor genoem-
de criterium dat de bestuursrechter kan afzien 
van het horen van door partijen meegebrachte 
of opgeroepen getuigen indien hij van oordeel 
is dat dit redelijkerwijs niet kan bijdragen aan 
de beoordeling van de zaak. Het is logisch dat de 
bestuursrechter ditzelfde of een vergelijkbaar cri-
terium hanteert indien hij overweegt ambtshalve 
getuigen op te roepen. Het komt er dus op aan dat 
de bestuursrechter afdoende motiveert waarom 
er geen aanleiding bestaat getuigen te horen (zo-
als de Centrale Raad in de hiervoor genoemde 
uitspraken van 8 januari 2009 en 9 november 
2010 ook zelflaat zien; zie recent bijv. ook CRvB 
24 november 2015,ABkort 2015/407). 
9. De opgenomen uitspraak laat tegelij-
kertijd ook zien dat bestuursrechters zich actief 
moeten opstellen als het gaat om het oproepen 
van getuigen die mogelijk Iicht kunnen doen 
schijnen op voor de beslechting van het geschil 
in kwestie cruciale feiten. De bestuursrechter kan 
zich dan niet aileen verschuilen achter de vraag 
of partijen zelf getuigen hebben opgeroepen of 
hebben meegebracht naar de zitting ( op grond 
van art. 8:63 lid 2 Awb). Een nadere motivering 
voor het niet ingaan op het verzoek om getuigen 
te horen was in casu bovendien geboden, aange-
zien in de parallelle strafrechtelijke procedure tot 
een vrijspraak was gekomen, nu de strafrechter 
de betwiste afspraak juist wei aannemelijk acht-
te. Waar nodig, zoals in de hier centraal staande 
zaak, zal de bestuursrechter derhalve ook zelf in 
actie moeten komen en cruciale getuigen ambts-
halve moeten oproepen. Een enkele motivering 
dat partijen zelf getuigen hadden kunnen oproe-
pen, zoals bijvoorbeeld in de hiervoor genoemde 
ui tspraak van de Afdeling van 30 november 2010, 
lijkt daartoe onvoldoende. Daarbij zou het aanbe-
veling verdienen dat bestuursrechters vroegtij-
dig kennis kan nemen van het dossier (een van 
de oorspronkelijke bedoelingen van de nieuwe 
zaaksbehandeling) en waar nodig dan al nadere 
bewijsbeslissingen kunnen nemen, zoals over 
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het oproepen van eventuele getuigen. Daarvoor 
moet dan wei afscheid genomen worden van de 
zittingsgerichte behandeling van zaken dat een 
hardnekkig fenomeen blijkt te zijn. 
10. AI met al illustreert de hier opgenomen 
uitspraak nogmaals de potentiele betekenis 
van het recht op een eerlijk proces uit art. 6 lid 
1 EVRM voor het Nederlandse bestuursproces-
recht. Het lijkt er op dat de wettelijke regeling 
terzake geheel EVRM-conform is. Tegelijkertijd 
laat de uitspraak ook zien dat in een individuele 
zaak zoals die hier centraal staat in de bijzondere 
omstandigheden van het geval toch een met art 6 
EVRM strijdige uitspraak kan worden gedaan. Het 
EVRM functioneert in dergelijke gevallen als cor-
rectiemechanisme en ~ daarvoor hoef je even-
min een grote voorspeller te zijn ~ zal deze rol 
ook in de komende jaren blijven vervullen, ook bij 
het volgende lustrum van de AB. 
T. Barkhuysen en M.L. van Emmerik 
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Splitsing energiebedrijven. Vrijheid van ka-
pitaalverkeer. Groepsverl>od. Verbod op ne-
venactiviteiten. Onverbindende wetgeving? 
Dwingende redenen van algemeen belang. 
Beschermingsniveau. Unierechtelijk evenre-
digheidsbeginsel. Aard rechterlijke toetsing. 
Verhouding met taak wetgever. 
Kart gezegdgaat het om de vraagofhet groepsver-
bod en het verb ad op nevenactiviteiten, die ingevol-
ge de Wet onajhankelijk netbeheer zijn opgenomen 
in de Ele ktridteitswet 1998 en in de Gaswet, in strijd 
zijn met het in art. 63 VWEU neergelegde verbod op 
beperking van het kapitaalverkeer en op die grand 
onverbindend zijn. 
Uitgangspunt moet zijn dat het volgens vaste 
rechtspraak van het Hv]EU in beginsel aan de Staat 
is om te bepalen in welke mate of tot welk niveau 
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